Child Witnesses 1

Child Witnesses
Sylvia Perry, Catherine York, Bette L. Bottoms
The University of lllinois at Chicago
Stephanie Block, and Gail S. Goodman

University of California, Davis

Submitted to the Encyclopedia of Forensic Sciences, 9/2007



Child Witnesses 2

Child Witnesses

Each year, thousands of children are witnesses in the legal system. Although
they may bear witness to many types of crimes, in the criminal courts they are most
often involved as alleged victims of child sexual abuse (CSA). In fact, despite
constituting only 10% of the 3 million annual reports of child maltreatment, CSA cases
account for the majority of criminal trials in which children testify. Child victim testimony
is often the only evidence in CSA cases. Thus, child withess accuracy is of great
concern to psychologists, lawyers, judges, and society as a whole. As is true for
eyewitness testimony generally, inaccurate accounts by children can lead to false
convictions. Yet if accurate accounts are disregarded because of the witness’s age,
guilty perpetrators could be free to commit future crimes. Of course, both undiscovered
cases of actual abuse and convictions based on false accusations are serious
miscarriages of justice. It is therefore important to understand, from a scientific
perspective, the accuracy of child eyewitness testimony.
Research on Children’s Testimony

Research conducted at the beginning of the 20" century led to the conclusion
that children were particularly unreliable, highly suggestible witnesses. However, much
of the early research lacked ecological validity and was arguably not fully applicable to
actual legal cases involving children. Eighty years later, with an increase in CSA reports
(including high profile convictions of day care providers who were accused by
preschoolers of ritualistic sexual abuse but later exonerated), psychological interest in
children’s eyewitness accuracy and suggestibility drastically increased. Some

researchers were most concerned about the need to obtain reports of child abuse from
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actual child victims who needed protection but were reluctant to disclose abuse,
whereas other researchers were most concerned about controversial cases resting
upon possibly false accusations fanned by forensic interviewers’ suggestive and widely
criticized interview techniques. Scientific research on children’s eyewitness testimony
has clarified many of the issues of concern surrounding children’s memory and
suggestibility, although some research topics remain subject to scientific debate.
Important recent research that is directly applicable to cases involving child witnesses
can help ensure that accurate testimony is provided in true cases as well as false cases
of child abuse.

Modern research leads to a different, more complicated conclusion than the
research of a century ago — that children can be accurate witnesses under certain
conditions, but inaccurate under other circumstances. Researchers have discovered a
host of factors that influence child witness accuracy, including child age and individual
differences, social circumstances, interview characteristics, and so forth. An important
goal of research is to understand these factors and use this understanding to aid the
legal system by, for example, developing interview techniques that encourage accurate
eyewitness reports from children.

Researchers have examined children’s eyewitness testimony abilities by
questioning children about documented traumatic and non-traumatic events. Studies
reveal that younger children, especially preschoolers, are typically more suggestible
than older children and adults; that is, on average, children are more likely to
incorporate into their own reports incorrect information contained in an interviewer’s

questions. Eyewitness memory can be affected by children’s level of stress at the time
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of the event or at the time of recall. Children are particularly prone to error, for example,
when they are young (e.g., 3- to 4-year- olds); exposed to misleading questions asked
by a biased, coercive, or intimidating interviewer; positively reinforced for incorrect
responses; asked to identify strangers from target-absent photo line-ups; and asked
about peripheral details of events or about events that happened in the distant past. An
issue of scientific and applied interest is whether false suggestions actually change
children’s memory or simply their reports of an event (i.e., social compliance). Both
might be possible. In documented controversial multi-victim child sexual abuse cases
that were arguably false, anecdotal evidence reveals that some alleged victims recanted
their claims years later, recalling that they were pressured to make accusations and lied
rather than having false memories. But others maintained their allegations.
Experimental research has shown that when questioned in extremely suggestive ways,
some children appear to incorporate the misleading and inaccurate information into their
memory, although many do not (e.g., when confronted with the truth about an event).
Child Forensic Interviews

Researchers have been successful in translating research findings into useful
methods for interviewing suspected child abuse victims. In particular, research has led
to the creation of developmentally appropriate, research-based forensic interview
protocols. The acceptance of such protocols by social service and law enforcement
agencies has made highly suggestive interviews the exception, not the norm, in actual
forensic investigations of child abuse. Forensic interviews, often one of the earliest
interactions between the alleged abuse victim and the legal system, are used to

determine whether the child has been abused and to gather information about the
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circumstances surrounding the abuse. Information gained from this interview is critically
important in determining case disposition, from taking no action in unsubstantiated
cases, to removing children from possible harm in the home and/or pursuing a case to
trial in substantiated cases. There are a number of forensic interview protocols,
including the Step Wise Interview, the NICHD child interview protocol, and others, but
all share basic elements such as recommending that children be questioned with
developmentally appropriate language and with open-ended, non-leading questions to
the extent possible. Many use a phased approach, starting with introductory phases --
such as introduction and rapport building, a developmental assessment (including
learning the child’s names for different body parts), a discussion of interview guidelines
of truth versus lie -- before moving to open-ended prompting designed to obtain a child’s
narrative description of the events under investigation, and then more specific or cued
recall follow-up questions. The uses of props during the interview, such as anatomically
detailed dolls, anatomical drawings and diagrams, dollhouses, and puppets is usually
discouraged altogether or at least until the end of an interview that has not yet yielded a
disclosure. Even then, their use is recommended in conjunction with non-leading
questions.

Generally, child forensic interviewers are trained to remain objective and use
open-ended questions to improve child witness accuracy. For example, forensic
investigators allow children to recall information freely in response to open-ended, non-
leading questions (e.g., “What happened while you were in the house?”); then follow up
with more specific or focused questions about the details children mentioned. Forensic

interviewers use socially supportive interviewing techniques, which include building



Child Witnesses 6

rapport with the child and providing emotional warmth and support throughout the
interview while remaining neutral. Research demonstrates that children questioned in a
socially supportive manner are more resistant to misleading questions than those
questioned in an intimidating way. This is a particularly useful finding to the field of
forensic interviewing, because unlike a child’s age, cognitive development, or
temperament, interviewer social support is easily controlled.

Some interview techniques are controversial; for example, multiple interviews of
children over time rather than once. In actual cases, however, children sometimes
disclose after several interviews. Research illustrates that multiple highly misleading
and coercive interviews can erode children’s accuracy over time, although they do not
necessarily do so. Multiple interviews conducted in recommended manners can result in
increased accuracy.

Accommodating Children’s Testimony in the Forensic Context and Courtroom

Child advocacy centers (CACs) can aid children who find themselves involved in
the legal context. CACs are “one-stop shops” where children who are victims of alleged
maltreatment can often receive services from social services, police, prosecutors, and
physicians all at one location. Forensic interviews are conducted at these locations by
trained interviewers, and the interview is observed by authorities (e.g., police and
prosecutors) from behind a one-way mirror to ensure that all necessary questions are
asked. In some jurisdictions, interviews are videotaped, and these tapes can be used
under certain circumstances at preliminary hearings or trials. CACs potentially decrease

the number of times children need to be formally interviewed. By centralizing the
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resources and investigation, CACs aim to reduce child stress and provide necessary
services as fast as possible.

Many legal cases involving children are resolved through confessions,
settlements, and plea bargains. Only a relatively small percentage of cases go to trial.
For those cases that do continue to trial, a number of hearings will be held, some of
which may involve the child testifying. Testifying in court can be stressful for adults, not
to mention for vulnerable children. Facing the accused perpetrator, experiencing harsh
and confusing cross-examination designed to discredit their accounts, and having to
provide testimony about personal and possibly embarrassing events in open court are
just some of the factors contributing to children’s fears and anxiety about the courtroom.
Studies have shown that testifying multiple times is associated with emotional distress
in both the short and long term, especially in severe intrafamilial child sexual abuse
cases. Furthermore, although testifying can be helpful for some children, for others it
may cause a delay in emotional recovery. There is also concern about how the stress
caused by courtroom testimony will affect children’s memory reports and accuracy.
Several procedural reforms have been studied as potential ways to make testifying less
stressful for children while bolstering the accuracy of their memory reports, with the
additional goal of promoting fair trials for defendants.

One way to reduce many children’s fears and anxiety is to allow them to present
testimony in a manner that does not require them to face the defendant. Several
methods to avoid face-to-face confrontation have been studied. Hearsay witnesses (i.e.,
an adult who recounts a child’s out-of-court statements) are sometimes permitted in

court in place of the child. Videotaped forensic interviews of children are also
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considered hearsay evidence; presenting the videotape at trial can also reduce anxiety
in children by preventing them from having to testify in open court. However, at least in
the United States, if the hearsay statements are made to an “authority,” they are
considered “testimonial” and cannot be considered in criminal court trials unless the
child also appears. In contrast, in many other countries, such hearsay is regularly
admitted without the need for child testimony.

Child testimony via closed-circuit television (CCTV) has also been proposed to
protect children from seeing the defendant face-to-face. This technique can reduce
children’s anxiety as well as increase their memory report accuracy. The U.S. Supreme
Court ruled that this method can be used at trial after a case-by-case determination by
the judge, at least in certain CSA cases. Using CCTV for children is quite limited in the
United States, although it is more common in several other countries (e.g., the United
Kingdom).

Jurors’ Reactions to Child Witnesses

From a legal perspective, even if children’s memory reports are sometimes
flawed, as long as fact finders (e.g., jurors) can reach the truth, justice is served. From
the initial police investigation and forensic interview to the courtroom, adults must
decide whether children’s reports are accurate. Research shows that many adults have
a difficult time making this judgment. This is not surprising, because adults are often
poor detectors of lies and truth, accuracy and inaccuracy. Researchers have studied
factors aside from actual accuracy that influence adults’ perceptions of children’s
credibility, with the goal of understanding how jurors make decisions in cases involving

child witnesses. This research reveals that victim, juror, and case characteristics all
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influence jurors’ judgments. For example, in child sexual abuse cases, jurors often
perceive younger children and children with mild intellectual disabilities as more credible
than older children and children without disabilities, because young and disabled
children are believed to be particularly honest, sexually naive, and lacking in the
cognitive abilities thought to be necessary for fabricating false charges. If highly
suggestive interviewing of young children is demonstrated, however, younger children’s
credibility may plummet below that of older children. Juror characteristics, such as
gender, also influence children’s perceived accuracy. Compared to men, women on
average have more empathy for child victims, react more negatively to child sexual
abuse, and believe children’s reports more often. In turn, women tend to be more
punitive in their case judgments than men. Furthermore, when made known to fact
finders, certain defendant characteristics, such as having a record of past offenses, can
also increase the likelihood of convictions.

Courtroom factors can also influence jurors’ judgments. For example, courtroom
innovations such as allowing children to testify via CCTV rather than in open court can
lower jurors’ belief in children’s testimony. Children may appear more relaxed when
testifying in alternative manners, violating jurors’ expectations that actual child victims
will be upset during testimony. Expert testimony from psychologists can be useful in
educating jurors about such issues.

Future Directions in Child Witness Research

The newest research directions include work focused on understanding

individual differences in children’s eyewitness memory and their responsiveness to

various forensic interview techniques. For example, research has shown that some
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children may benefit more from socially supportive interviewing techniques than others.
Most likely to benefit are children who have a low level of social support from friends
and family, are insecurely attached to their caregiver, and are highly reactive
physiologically to stressful situations. Research has also begun to use sophisticated
neuroscience methods to understand the physiology of memory and suggestibility. In
addition, researchers are currently addressing controversies regarding the ways in
which children initially disclose child sexual abuse, and whether children delay and
recant accusations. That is, although the media often focus on false reports of child
abuse, a larger problem likely is that most abused children never disclose that they
were sexually abused. Evidence of non-disclosure comes, for example, from research
on non-disclosure in cases where there is incontrovertible evidence of abuse, such as
the child having a sexually transmitted disease. Due to lack of disclosure, most cases of
child sexual abuse are never investigated by authorities. Children fail to disclose, for
example, because they are embarrassed, afraid of losing their family, afraid of
retribution, or because they do not even understand that the abuse is wrong. Further,
some children who disclose may later recant, especially children who are younger, who
have experienced intrafamilial abuse, and who have unsupportive caregivers.

Because individual differences exist across children in disclosure and memory, it
is essential that the legal system is flexible in providing a supportive environment in
which children can testify fully and accurately, based on children’s abilities and needs.
The court must carefully guard these young witnesses while still protecting the rights of

those accused.
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